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God, Man and Law
by Joseph Sobran

Oneof thegreat goals of educationistoinitiate theyoung into the conversation of
their ancestors; to enable them to understand the language of that conversation, indl its
subtlety, and maybe even, intheir maturity, to add to it somewisdom of their own.

Themodern American educational system no longer teachesusthe political lan-
guageof our ancestors. Infact our schooling helpswiden the gulf of time between our
ancestors and ourselves, because much of what we are taught in the name of civics,
political science, or American history isreally modern liberal propaganda. Sometimes
thisisddiberate. Worseyet, sometimesit isn't. Our ancestral voiceshave cometo sound
alientous, and thereforeour own moral and political languageisimpoverished. It'sasif
the people of England could no longer understand Shakespeare, or Germans couldn’t
comprehend M ozart and Beethoven.

So to most Americans, even those who feel oppressed by what they call big gov-
ernment, it must sound strangeto hear it said, in the past tense, that tyranny “ came” to
America After al, wehaveaconstitution, don’t we?We' ve abolished davery and seg-
regation. We won two world wars and the Cold War. We still congratul ate ourselves
before every ballgame on being the Land of the Free. And we aren’t ruled by some
fanatic with afunny mustachewho likesbig paradeswith thousands of soldiersgoose-
stepping past huge picturesof himself.

For dl that, weno longer fully havewhat our ancestors, who framed and ratified our
Congtitution, thought of asfreedom — acareful division of power that prevents power
from becoming concentrated and unlimited. Theword they usudly used for concentrated
power was consolidated — arough synonym for fascist. And thewordsthey used for
any excessive powersclaimed or exercised by the state were usurped and tyrannical.
They would consider themodern*liberd” statetyrannical inprinciple; they would seein
it not the opposite of thefascist, communist, and socialist states, but their sister.

If Washington, Jefferson, Madison, and Hamilton could come back, thefirst thing
they’ d noticewould bethat thefederal government now routinely assumesthousands of
powersnever assigned to it — powersnever granted, never delegated, never enumer-
ated. Thesewerethewordsthey used, and it’sagood ideafor usto learn their language.
They would say that weno longer live under the Constitution they wrote. And theAmeri-
cans of amuch later era— the period from Cleveland to Coolidge, for example —
would say wenolonger live even under the Congtitution they inherited and amended.

| call the present system * Post—Congtitutional America” Asl sometimespuit it, the
U.S. Constitution posesno seriousthreat to our form of government.

What'sworseisthat our constitutional illiteracy cutsusoff from our own national
heritage. And so our politicsdegeneratesinto increasingly bitter and unprincipled quar-
relsabout who isgoing to bear the burdens of war and welfare.

“Dwell on the past and you'll lose an eye; forget the past and you'll lose both eyes.” Old Russian Proverb
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| don’t want to sound like an oracle onthissubject. Asa
typical victim of modern public education and adisinformed
citizen of thismedia-ridden country, | took alongtime—an
embarrassingly long time— tolearnwhat I’m passing on. It
waslike studying geometry in old age, and discovering how
simplethebasic principlesof spaceredly are. It wastheold
story: Inorder tolearn, first | had to unlearn. Most of what
I d been taught and told about the Constitution was misguided
or evenfalse. And I’ d never been told some of themost el-
ementary things, whichwould have saved me atremendous
amount of confusion.

The Congtitution doestwothings. First, it delegatescer-
tain enumerated powersto thefederal government. Second,
it separates those powers among the three branches. M ost
peopl e understand the secondary principle of the separation
of powers. But they don’t grasp the primary ideaof delegated
and enumerated powers.

Consider this. We have recently had abig national de-
bate over national health care. Advocates and opponentsar-
gued long and loud over whether it could work, what was
fair, how to pay for it, and so forth. But almost nobody raised
the basicissue: Where doesthefederal government get the
power tolegidateinthisarea? Theanswer is: Nowhere. The
Condtitution lists 18 specific legidative powers of Congress,
and not aone of them coversnational health care.

As amatter of fact, none of the delegated powers of
Congress— and delegated isalwaysthe key word — cov-
ersSocia Security, or Medicaid, or Medicare, or federal aid
to education, or most of what arenow miscaled“civil rights,”
or countless publicworksprojects, or equally countlessregu-
lations of business, large and small, or the space program, or
farm subsidies, or research grants, or subsidiestotheartsand
humanities, or ... well, you nameit, chancesareit’sunconsti-
tutional . Eventhemost cynical opponentsof the Congtitution
would be dumbfounded to learn that thefederal government
now tells us where we can smoke. We are less free, more
heavily taxed, and worse governed than our ancestorsunder
Britishrule. Sometimesthisgovernment makesmewonder:
Was Georgelll realy all that bad?

L et’sbe clear about onething. Constitutional and un-
congtitutional aren’'t just simpletermsof approval and dis-
approva . A bad law may be perfectly constitutional . A wise
and humanelaw may beunconstitutiona. But what isalmost
certainly bad isaconstant disposition to thwart or disregard
the Condtitution.

It'snot just amatter of what issometimescaled the” origi-
nd intent” of theauthorsof the Congtitution. What really mat-
tersisthecommon, explicit, unchalenged understanding of
the Constitution, on all Sides, over severa generations. There
wasno mystery about it.

Thelogic of the Condtitution wasso e egantly smplethat
aforeign observer could explainit to hiscountrymenintwo
sentences. Alexisde Tocquevillewrotethat “ the attributes of
thefedera government were carefully defined [in the Consti-
tution], and all that was not included among them was de-
clared toremainto the governmentsof theindividual States.
Thusthe government of the statesremained therule, and that
of thefedera government theexception.”

The Declaration of Independence, which underliesthe
Constitution, holdsthat the rights of the people comefrom
God, and that the powers of the government comefromthe
people. Let merepeat that: According to the Declaration of
Independence, therights of the people comefrom God, and
the powersof the government comefrom the people. Unless
you grasp thisbasic order of things, you' |l haveahardtime
understanding the Constitution.

TheCondtitution wastheinstrument by which theAmeri-
can peoplegranted, or delegated, certain specific powersto
thefederal government. Any power not del egated waswith-
held, or “reserved.” Aswe' |l seelater, theseprinciplesare
expressed particularly in the Ninth and Tenth Amendments,
two crucid but neglected provisionsof the Constitution.

Let mesay it yet again: Therightsof the people come
from God. The powersof government comefromthe people.
The American people delegated the specific powers they
wanted thefederal government to have through the Constitu-
tion. And any additional powersthey wanted to grant were
supposed to be added by amendment.

It'slargely because we' veforgotten these simpleprin-
ciplesthat the country isin so much trouble. The powers of
thefederal government have multiplied madly, with only the
vaguest justificationsand on the most slippery pretexts. Its
chief businessnow isnot defending our rightsbut taking and
redistributing our wedlth. It haseven created itsown economy,
thetax economy, whichisparasitical onthe basic and pro-
ductive voluntary economy. Even much of what passesfor
“national defense” isakind of hidden entitlement program, as
wasillustrated when President George Bush warned some
statesduring the 1992 campaign that Bill Clintonwould de-
stroy jobsby closing down military bases. Well, if those bases
aren’t necessary for our defense, they should be closed down.

Now of course nobody in American politics, not even
themost fanatical liberal, will admit openly that he doesn’'t
carewhat the Congtitution saysandisn’'t goingtolet itinter-
ferewith hisagenda. Everyone professesto respect it— even
the Supreme Court. That’sthe problem. The U.S. Constitu-
tion servesthe samefunction asthe British royal family: it
offersacomforting symbol of tradition and continuity, thereby
masking aradica changeintheactual system of power.

So the peoplewho mean to do without the Constitution
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have come up with adogan to keep up appearances. they say
the Congtitutionisa*living document,” which soundslikea
compliment. They say it has“evolved” inresponseto” chang-
ing circumstances,” etc. They sneer at theideathat sucha
mystic document could still have the same meaningsit had
two centuriesago, or even, | guess, sixty yearsago, just be-
forethe evolutionary process started accel erating with fan-
tastic velocity. These people, who tend with suspicious con-
sistency to beliberas, havediscovered that the Constitution,
whatever it may have meant in the past, now means— again,
with suspicious consistency — whatever suitstheir present
convenience.

Do liberalswant big federal entitlement programs?Lo,
the I nterstate Commerce Clause turns out to mean that the
big federal programsare constitutional! Do liberalsoppose
capital punishment? Lo, theban on*cruel and unusua pun-
ishment” turnsout to meanthat capita punishment isuncon-
ditutiondl! Dolibera swant abortion on demand?Lo, theNinth
and Fourteenth Amendments, plustheir emanationsand pen-
umbras, turn out to mean that abortionisnothing lessthana
woman'scondtitutiona right!

Canall thisbeblind evolution?If liberalsweremorere-
ligious, they might suspect the hand of Providence behindiit!
Thismarvelous* living document” never ssemstoimpedethe
liberal agendain any way. Onthecontrary: it dwaysseemsto
demand, by awonderful coincidence, just what liberasare
prescribing on other grounds.

Take abortion. Set aside your own views and feelings
about it. Isit really possiblethat, asthe Supreme Court in
effect said, all theabortion lawsof all 50 states— no matter
how redtrictive, no matter how permissive— had dwaysbeen
unconstitutional ? Not only that, but no previous Court, no
justiceonany Courtinall our history — not Marshall, not
Story, not Taney, not Holmes, not Hughes, not Frankfurter,
not even Warren— had ever been recorded asdoubting the
congtitutionality of thoselaws. Everyone had awaystakenit
for granted that the states had every right to enact them.

Arewesupposed to believe, inall seriousness, that the
Court’sruling in Roev. Wade was aresponseto thetext of
the Congtitution, thediscernment of ameaning that had € uded
all itspredecessors, rather than an enactment of the current
liberal agenda? Come now.

And noticethat the partsof this*living document” don’t
develop equally or consistently. The Court hasexpanded the
meaning of someof liberalism'’spet rights, such asfreedom of
speech, to absurd lengths; but it has neglected or even con-
tracted other rights, such as property rights, which liberalism
ishostileto.

In order to appreciate what has happened, you haveto
stand back from all the detailsand look at the outline. What

followsisathumbnail history of the Congtitution.

Inthe beginning the stateswere independent and sover-
eign. That iswhy they werecalled” states’ : astatewasnot yet
thought of asamere subdivision of alarger unit, asisthecase
now. Theuniversal understanding wasthat inratifying the
Condtitution, the 13 statesyielded avery little of their sover-
eignty, but kept most of it.

Thosewho werereluctant toratify generally didn’t ob-
ject to the powersthe Constitution del egated to the federal
government. But they were suspicious: they wanted assur-
ancethat if those few powerswere granted, other powers,
never granted, wouldn’t be seized too. In The Federalist,
Hamilton and M adison argued at somelength that under the
proposed distribution of power thefederd government would
never beableto* usurp,” asthey put it, those other powers.
M adison wrote soothingly in Federalist No. 45 that the pow-
ersof thefederal government would be* few and defined,”
relating mostly towar and foreign policy, whilethoseremain-
ing with the stateswould be*“ numerousand indefinite,” and
would haveto dowiththeeveryday domesticlifeof the coun-
try. Theword usur pation occurs numberlesstimesin therati-
fication debates, reflecting the chief anxiety thechampionsof
the Constitution had to allay. And asafinal assurance, the
Tenth Amendment sti pulated that the powersnot “ del egated”
tothefederal government were“reserved” to the separate
states and to the people.

But thiswas't enough to stisfy everyone. Well-grounded
fearsperssted. And during thefirst haf of the nineteenth cen-
tury, nearly every president, in hisinaugural message, felt it
appropriateto renew the promisethat the powersof thefed-
eral government would not be exceeded, nor the reserved
powers of the statestransgressed. Thefederal government
wastoremaintruly federa , with only afew specified powers,
rather than* consolidated,” with unlimited powers.

The Civil War, or theWar Between the Statesif youlike,
resulted from the suspicion that the North meant to use the
power of the Union to destroy the sovereignty of the South-
ern states. Whether or not that suspicion wasjustified, the
war itself produced that very result. The South was subju-
gated and occupied likeaconquered country. Itsinstitutions
wereprofoundly remadeby thefederal government; theUnited
States of Americawastaking on the character of an exten-
sive, and highly centralized, empire. Similar processeswere
under way in Europe, assmall stateswere consolidated into
large ones, setting thestagefor thetyranniesand giganticwars
of thetwentieth century.

Even 5o, thethree congtitutiona amendmentsratified af-
ter thewar contain asignificant clause: “ Congressshall have
power to enforcethisarticleby appropriatelegidation.” Why
isthissignificant? Becauseit showsthat eventhe conquerors
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still understood that a new power of Congress required a
congtitutional amendment. It couldn’t just betaken by major-
ity vote, asit would betoday. If the Congressthen had wanted
anationd hedlth plan, it would havebegun by asking thepeople
for anamendment to the Condtitution authorizingittolegidate
intheareaof hedth care. Theimmediate purpose of the Four-
teenth Amendment wasto provideacongtitutional basisfor a
proposed civil rightsact.

But the Supreme Court soon found other usesfor the
Fourteenth Amendment. It began striking down statelawsas
uncongtitutiond. Thiswasanimportant new twistinAmerican
congtitutional law. Hamilton, inarguing for judicid review in
Federalist No. 78, had envisioned the Court as a check on
Congress, ressting theillicit consolidation or centralization of
power. And our civics books still describe the function of
checks and balances in terms of the three branches of the
federa government mutually controlling eech other. Butinfact,
the Court was now countermanding the state legisl atures,
wherethe principleof checksand balanceshad no meaning,
sincethose statelegidatureshad no reciprocal control onthe
Court. Thisdevel opment eventually set the stagefor the con-
vulsive Supreme Court rulings of thelate twentieth century,
from Brown v. Board of Education to Roe v. Wade.

Thebigthing to recognize hereisthat the Court had be-
comethevery opposite of theingtitution Hamilton and others
had hadinmind. Instead of blocking the centralization of power
inthefedera government, the Court wasassisting it.

Theorigina point of thefedera systemwasthat thefed-
eral government would havevery littleto say about theinter-
na affairsof thestates. But theresult of the Civil War wasthat
thefederal government had agreat deal to say about those
affairs— in Northern aswell as Southern states.

Notethat thistrend toward centralization was occurring
largely under Republican presidents. The Democrat Grover
Cleveland was one of thelast great spokesmen for federal -
ism. He once vetoed a modest $10,000 federal grant for
drought relief on groundsthat therewasno congtitutiona power
to doit. If that sounds archaic, remember that the federal
principleremained strong long enough that during the 1950s,
thefederal highway program had to be called a* defense”
measurein order to win approval, and federal loansto col-
lege studentsin the 1960swere absurdly called “ defense”
loansfor the samereason. The Tenth Amendment isarefined
taste, but it hasalwayshad afew devotees.

But federalism suffered some seriouswoundsduring the

presidency of Woodrow Wilson. First cametheincometax,
itscongtitutionality established by the Sixteenth Amendment;
thismeant that every U.S. citizen wasnow, for thefirst time,
directly accountableto thefederal government. Thenthe Sev-
enteenth Amendment required that senators be el ected by
popular voterather than chosen by statelegidators; thismeant
that the statesno longer had their own representation in Con-
gress, so that they now lost their remaining control over the
federd government. The Eighteenth Amendment, establishing
Prohibition, gavethefederal government even greater pow-
ersover thecountry’sinterna affairs. All theseamendments
wereominoussignsthat federalismwaslosingitstraditional
placeinthe hearts, and perhapsthe minds, of Americans.

But again, noticethat these expansionsof federal power
wereat |east achieved by amending the Constitution, asthe
Condtitutionitsaf requires. The Condtitution doesn't clamto
bea“living document.” Itiswritten on paper, not rubber.

Infact theradica sof theearly twentieth century despaired
of achieving sociaism or communismaslong asthe Congtitu-
tionremained. They regarded it asthecritical obstacletotheir
plans, and thought arevolution would be necessary to re-
moveit. As The New Republic wrote: “ To have asocialist
society wemust haveanew Congtitution.” That'slayingiton
theline!

Unfortunately, the next generation of collectivistsswould
belesscandidintheir contempt for thefederal system. Once
they learned to feign devotion to the Constitution they se-
cretly regarded as obsol ete, thelaboriousformality of amend-
ment would no longer be necessary. They could merely pre-
tend that the Constitution wason their side. After Franklin
Roosevelt restaffed the Supreme Court with hiscompliant
cronies, thefederal government would befreeto makeupits
own powers asit went along, thanksto the notion that the
Condgtitutionwasamalleable*” living document,” whose cen-
tral meaning could be changed, and even reversed, by inge-
niousinterpretation.

Roosevet'sNew Ded brought fascist-stylecentral plan-
ning toAmerica— what somecall the* mixed economy” but
Hilaire Belloc called the Servile Sate— and hishighhanded
approach to governance soon led to conflict with the Court,
which found severa of hischief measures unconstitutional.
Early in hissecond term, asyou know, Roosevelt retaliated
by trying to “pack” the Court by increasing the number of
sedts. Thispower play dienated even many of hisdlies, but it
turned out not to be necessary. After 1937 the Court began
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seeing thingsRoosevelt’ sway. It voted ashewished; severd
members obligingly retired; and soon he had appointed a
majority of thejustices. Thecountry virtualy got anew Con-
ditution.

Roosevelt’s Court soon decided that the Tenth Amend-
ment wasa“truism,” of noreal force. Thismeant that most
any federa act wasipso facto constitutional, and the powers
“reserved’ tothe statesand the peoplewerejust |eftoversthe
federd government didn’twant, likethemed |eft for thejackas
by the satisfied lion. Therewasamost no limit, now, on what
thefedera government could do. In effect, the powersof the
federal government no longer had to comefrom the people
by congtitutiona delegation: they could be created by smple
politica power.

Roosevelt aso set the baneful precedent of using entitle-
ment programs, such as Socia Security, to buy somepeople's
voteswith other people’smoney. It was both afatal corrup-
tion of democracy and therealization of the Servile Statein
America. Theclassof voting parasiteshasbeen swelling ever
snce.

So the New Deal didn’t just expand the power of the
federal government; that had been done before. The New
Deal did much deeper mischief: it struck at the whole prin-
cipleof constitutional resistanceto federal expansion. Con-
gressdidn’t need any constitutional amendment toincrease
itspowers; it could increaseitsown powersad hoc, at any
time, by smplemgjority vote.

All this, of course, would have seemed monstrousto our
ancestors. EvenAlexander Hamilton, whofavored arelatively
strong central government in histime, never dreamed of a
government so powerful.

The Court suffered abloody defeat at Roosevelt’ shands,
and since histimeit hasnever found amajor act of Congress
unconstitutional. Thishasallowed the power of thefederal
government to grow without restraint. At thefederal level,
“checksand balances’ hasceasedtoincludejudicia review.

Thisisastartling fact, flying asit doesin theface of the
familiar conservative complantsabout the Court’s* activism.”
When it comesto Congress, the Court has been absolutely
passive. Asif to compensatefor its habit of capitulationto
Congress, the Court’s post—World War [1 “activism” hasbeen
directed entirely against the states, whose lawsit has struck
down in areas that used to be considered their settled and
exclusiveprovinces. Timeafter time, it hasfound “ uncongtitu-
tiond” lawswhoselegitimacy had sood unquestioned through-
out the history of the Republic.

Notice how totd thereversal of the Court’srole hasbeen.
It began with theduty, according to Hamilton, of striking down
new seizuresof power by Congress. Now it finds constitu-
tiona virtualy everything Congresschoosesto do. Thefed-

eral government has assumed myriads of new powersno-
where mentioned or impliedin the Congtitution, yet the Court
hasnever serioudy impeded thisexpansion, or rather explo-
sion, of novel clamsof power. What it findsuncongtitutional
arethetraditional powersof the states.

The postwar Court has done pioneering work in one
notable area: the separation of church and state. | said “ pio-
neering,” not “praiseworthy”. The Court hascongstently im-
posed an understanding of the First Amendment that isnot
only exaggerated but unprecedented — most notorioudly in
1ts 1962 ruling that prayer in public schoolsamountsto an
“egtablishment of religion.” Thisinterpretation of the Estab-
lishment Clausehasawaysbeento the disadvantage of Chris-
tianity and of any law withrootsin Christianmordity. Andit's
impossibleto doubt that thejusticeswho voted for thisinter-
pretation werevoting their predilections.

Maybethat’sthe point. I’ ve never heardit put quitethis
way, but the Court’sboldest rulings showed something less
innocent than aseriesof honest mistakes. Studying these cases
and othersof the Court’sliberal heyday, onenever getsthe
sensethat the mag ority was suppressing itsown preferences,
it was clearly enacting them. Those rulings can be described
aswishful thinking run amok, and touched with morethana
littlearrogance. All indl, the Court displayed the opposite of
therestrained and impartia temperament oneexpectseven of
atraffic-court judge, let alonea Supreme Court Justice.

It'sironictorecal Hamilton' sassurancethat the Supreme
Court would be*“theleast dangerous’ of thethree branches
of thefederal government. But Hamilton did giveusashrewd
warning about what would happen if the Court were ever
corrupted: in Federalist No. 78 he wrote that “liberty can
havenothing to fear fromthejudiciary alone, but would have
everything to fear from its union with either of the other
[branches].” Since Franklin Roosevdlt, asl’ vesaid, thejudi-
ciary hasin effect formed aunionwith the other two branches
to aggrandize the power of thefederal government at the ex-
pense of the states and the people.

This, inoutline, isthe congtitutiona history of theUnited
States. Youwon't find it in thetextbooks, which arerequired
to beoptimigtic, to present degeneration asdevel opment, and
totreat the successive pronouncementsof the Supreme Court
asso many oracular revelationsof constitutional meaning. A
leading liberal scholar, Leonard Levy, hasgonesofar asto
say that what mattersisnot what the Constitution says, but
what the Court has said about the Constitution in morethan
400 volumes of commentary.

Thiscan only mean that the commentary has displaced
theoriginal text, and that “Wethe People” have been sup-
planted by “Wethe Lawyers.” Wethe Peoplecan’t read and
understand our own Congtitution. We haveto haveit explained
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to us by the professionals. Moreover, if the Court enjoys
oracular status, it can’t really becriticized, becauseit cando
nowrong. Wemay didikeitsresults, but futurerulingswill
haveto be derived from them as precedents, rather than from
thetext andlogic of the Congtitution. And noticethat the* con-
servative’ justices appointed by Republican presidentshave
by and large upheld not the origind Constitution, but themost
liberal interpretations of the Court itself — notably on the
subject of abortion, which Il returntoinaminute.

Tosumupthislittlecongtitutiond history. Thehistory of
the Condtitution isthestory of itsinversion. Theorigina un-
derstanding of the Constitution hasbeen reversed. The Con-
stitution createsapresumption against any power not plainly
del egated to thefedera government and acorresponding pre-
sumptioninfavor of therightsand powersof the statesand
the people. But wenow haveadoppy presumptioninfavor
of federal power. Most people assumethefederal govern-
ment can do anythingitisn't plainly forbiddento do.

TheNinth and Tenth Amendmentswere adopted to make
the principleof the Congtitution asclear aspossible. Hamilton,
you know, argued againgt adding aBill of Rights, on grounds
that it would be redundant and confusing. Hethought it would
seemtoimply that thefedera government had more powers
thanit had been given. Why say, he asked, that thefreedom
of the pressshall not beinfringed, when thefedera govern-
ment would have no power by whichit could beinfringed?
And you can even makethe casethat he was exactly right.
He understood, at any rate, that our freedom issafer if we
think of the Congtitution asalist of powersrather thanasalist
of rights.

Bethat asit may, the Bill of Rightswas adopted, but it
was designed to meet hisobjection. The Ninth Amendment
says. “ Theenumeration in the Constitution of certainrights
shall not be construed to deny or disparage othersretained
by the people.” The Tenth says:. “ The powers not delegated
tothe United States by the Constitution, nor prohibited by it
tothe States, arereserved to the Statesrespectively, or tothe
people.”

Now what thesetwo provisionsmean is pretty smple.
TheNinth meansthat thelist of the peopl€ srightsinthe Con-
stitution is not meant to be complete— that they still have
many other rights, liketheright to travel or to marry, which
may deserve just as much respect as the right not to have
soldiersquartered in one' shomein peacetime. The Tenth, on
the other hand, meansthat thelist of powers*delegated” to
the federal government is complete — and that any other
powersthe government assumed would be, inthe Framers
habitua word, “usurped.”

Asl said earlier, the Founders believed that our rights
comefrom God, and the government’s powers comefrom

us. Sothe Congtitution can't list al our rights, but it can and
doesligt dl thefederal government’spowers.

You can think of the Congtitution asasort of antitrust act
for government, with the Ninth and Tenth Amendmentsat its
core. It'sremarkable that the same liberalswho think busi-
nessmonopoliesaresnigter think monopoliesof political power
are progressive. When they can’t passtheir programs be-
cause of the congtitutional safeguards, they complain about
“gridlock” — aclichéthat showsthey missthewhole point of
the enumeration and separation of powers.

W, | don’t havetotell youthat thisway of thinkingis
absolutdly dientothat of today’spoliticiansand pundits. Can
you imagineAl Gore, Dan Rostenkowski, or Tom Brokaw
having aconversation about political principleswith any of
the Founding Fathers?If you can, you must haveavivid fan-
tasy life.

Andtheresult of thelossof our origina political idiom
hasbeen, as| say, toinvert the original presumptions. The
averageAmerican, whether he hashad high-school civicsor
adegreein politica science, isapt to assumethat the Consti-
tution somehow empowersthegovernment to do nearly any-
thing, whileimplicitly limiting our rightsby listing them. Not
that anyone would say it thisway. But it'sasif the Bill of
Rights had said that the enumeration of the federal
government’spowersinthe Congtitutionisnot meant to deny
or disparage any other powersit may chooseto claim, while
therightsnot givento the peopleinthe Constitution arere-
servedto thefedera government to give or withhold, andthe
statesmay beprogressively stripped of their origina powers.

What it comesto isthat wedon't really have an opera-
tive Condtitution anymore. Thefederd government definesits
own powersday by day. It’slimited not by thelist of itspow-
ersinthe Congtitution, but by whatever it can get away with
politically. Just asthe president can now send troops abroad
to fight without adeclaration of war, Congress can passa
nationa health care program without aconstitutional delega
tion of power. Theonly restraint left ispolitical opposition.

If you suspect I' m overstating the changefrom our origi-
nal principles, | giveyou thelate Justice Hugo Black. Ina
1965 case called Griswold v. Connecticut, the Court struck
down alaw forbidding the sal e of contraceptiveson grounds
that it violated aright of “privacy.” (Thissupposed right, of
course, becamethe basisfor the Court’seven moreradical
1973 ruling in Roev. Wade, but that’ sanother story.) Justice
Black dissented inthe Griswold case on thefollowing ground:
“I likemy privacy aswell asthenext[man],” hewrote, “but |
am nevertheless compelled to admit that government hasa
right toinvadeit unless prohibited by some specific constitu-
tional provision.” What ahopel essly muddled — and really
sinister — misconception of the rel ation between theindi-
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vidual and the state: government hasaright to invade our
privacy, unlessprohibited by the Congtitution. You don't have
to sharethe Court’ stwisted view of theright of privacy in
order to be shocked that one of its memberstakesthisview
of the"right” of government to invade privacy.

It getscrazier. In 1993 the Court handed down one of
themost bizarre decisionsof all time. For two decades, en-
emiesof legal abortion had been supporting Republican can-
didatesin the hope of filling the Court with appointeeswho
would review Roev. Wade. In Planned Parenthood v. Casey,
the Court finally did so. But even with eight Republican ap-
pointeeson the Court, theresult was not what the conserva-
tiveshad hoped for. The Court reaffirmed Roe.

Itsreasoning wasamazing. A plurdity opinion—ama:
jority of thefive-justice mgjority in the case— admitted that
the Court’spreviousrulingin Roemight belogicaly and his-
toricaly vulnerable. But it held that the paramount consider-
ation wasthat the Court be consistent, and not appear to be
yielding to public pressure, lest it losethe respect of the pub-
lic. Thereforethe Court allowed Roeto stand.

Among many thingsthat might besaid about thisruling,
themost basicisthis TheCourtin effect declared itself athird
party to the controversy, and then, setting asidethe merits of
thetwo principals clams, ruledinitsowninterest! It wasasif
therefereein aprizefight had declared himself the winner.
Cynicshad aways suspected that the Court did not forget its
sf-interest initsdecisions, but they never expected to hear it
say SO.

Thethreejudticeswho signedthat opinionevidently didn’t
realizewhat they were saying. A distinguished veteran Court-
watcher (who approved of Roe, by theway) told me he had
never seen anything likeit. The Court wasactualy telling us
that it put itsownwelfareahead of themeritsof thearguments
beforeit. Initsconfusion, it wasblurting out thetruth.

But by then very few Americans could even remember
theorigina congtitutiona plan. Theorigind planwasasMadi-
son and Tocquevilledescribed it: State government wasto be
therule, federal government the exception. Thestates' pow-
ersweretobe” numerousandindefinite,” federd powers*few
and defined.” Thisisamatter not only of history, but of iron
logic: the Constitution doesn’t make sense when read any
other way. As Madison asked, why bother listing particul ar
federa powersunlessunlisted powersarewithheld?

The unchecked federal government hasnot only over-
floweditsbanks; it haseven created itsown economy. Thanks
toitsexercise of myriad unwarranted powers, it can claim
tensof millionsof dependents, at least part of whoseincome
isduetotheabuse of thetaxing and spending powersfor their
benefit: government employees, retirees, farmers, contractors,
teachers, artists, even soldiers. Largenumbersof these people

are paid much morethan their market val ue becausethe tax-
payer isforced to subsidize them. By the sametoken, most
taxpayerswouldinstantly bebetter off if thefedera govern-
ment smply ceasedtoexist— or if it suddenly returnedtoits
condtitutiond functions.

Canwerestore the Constitution and recover our free-
dom?I have no doubt that we can. Likeall great reforms, it
will takeanintelligent, determined effort by many people. |
don’t want to sow falseoptimism.

But thetimeisripefor acongtitutiona counterrevolution.
Discontent with the ruling system, asthe 1992 Perot vote
showed, isdeep and widespread among several classes of
people: Christians, conservatives, gun owners, taxpayers, and
smplebelieversin honest government all havetheir reasons.
Therulerslack legitimacy and don't believeintheir own power
strongly enough to defendiit.

Thebeauty of itisthat the peopledon’t havetoinvent a
new system of government in order to get rid of thisone.
They only haveto restore the one described in the Constitu-
tion— the system our government already professesto be
upholding. Taken seriously, the Constitution would pose a
seriousthresat to our form of government.

Andfor just that reason, theruling partieswill befinished
as soon asthe American peopl erediscover and awaken their
dormant Congtitution.

—www.Sobran.com

Vietham Communism and
Christianity

by Michael Benge

Vietnam Foreign Service Officer

Vietnam recently was named asa Country of Particular
Concern (CPC), ranking it amongthe“Top 10" of theworld's
worst violatorsof religiousfreedom and humanrights. This
designation carriesthe option of sanctionsagainst repressive
countries, such asbarringitsofficialsfrom traveling to the
United States. Instead, State Department officialshave ar-
ranged for PrimeMinister PhanVan Khal to cometotheWhite
Houseto meet with President Bush on June21. Vietnamis
oneof thelast bastionsof communism aongwith China, Cuba,
North Koreaand Cambodia.

Once again the State Department’ sposition seemsto be
all carrot but no stick, seemingly forgetting the Vietnamese
communists broke every agreement withthe U.S. AsPete
Seeger’'s 60santiwar song goes, “Whenwill they ever learn?’
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During the Vietnam War, the Vietnamese communists
srategy was“tak andfight.” During negotiations, U.S. dip-
lomatswerelulledinto diplomaticla-la-land, whilethe com-
munistsrepositioned and resupplied their troopsfor the next
round of fighting: Advantage, thecommunists. Thecommu-
nists' policy hasnot changed tothisday.

Inreturnfor the U.S. suspending proposed sanctions,
theVietnamese communistshave conned U.S. diplomatsinto
believing they will reform on religiousfreedom and human
rights. Asatoken gesturethe Vietnamese communistsre-
leased afew high-profilepalitica and religiousprisonersfrom
their swinging-door prison system, only to place them under
24-hour survelllance and house arrest and bar them fromme-
diaaccess, including using the Internet.

Released after 16 yearsin prison, Monk Thich Thien
Minh of the banned Unified Buddhist Church of Vietnam
(UBCV)wrote, “ Thereisnoamdiorationin humanrightsand
religiousfreedom. | have exchanged my small prisonfor a
bigger one.” Still, many Buddhist monks, Catholic priests,
and Christian pastorsand laypersonsremainin prison. The
State Department hasasked Congressfor severa moreweeks
before considering sanctions, “ and indicated thetalkswere
bearingfruit.” Evidently, thediplomatshaveapreferencefor
spoiledfruit.

While negotiating with the State Department, the Viet-
namese communistswerefilling their prisonswith other-not-
so-high-profilepolitical/rdigious prisoners sentenced up to 15
yearsfor “ undermining nationa security and unity.” Inredlity,
these peoplefled rdigiouspersecutionin Vietnam for refuge
in Cambodia, but were captured by Vietnamese and Cambo-
dianforcesand sent back for prosecution.

Now Prime Minister Phan Van Khai madethe oblique
promiseto easeregistration requirementsfor churches. Nev-
ertheless, churchesarestill requested to register; thenames
of each of thechurches congregation must befiledwiththe
state, and no one elseisallowed to attend services, sermons
must be submitted for approval, and monks, priests, and pas-
torscannot deviatefrom the gpproved script; dl sermonsmust
begiveninVietnameseand all pastorsmust be Vietnamese,
which excludesethnic minority languagesand pastors, monks,
priests, and pastors cannot prosealytize. Accordingto Human
RightsWatch, the Vietnamese government continues brand-
ingal unauthorized religiousactivitiesaspotentially subver-
sve

Targeted in particular are ethnic minority Protestants,
Mennonites, and membersof the Unified Buddhist Church of
Vietnam. Inafinal insult toreligiousfreedom, secret police
agentsinfiltrate churchesto ensure compliance.

PrimeMinister Phan Van Khai 2%2monthsago report-
edly instructed officialsto “ ensure that each citizen’sfree-

dom of religiousand belief practiceisobserved [and] out-
law attemptsto force peopleto follow areligion or to deny
theirreligion.” Isthissomething new? No. Thisiswritten
into the Viethamese communist constitution. Hasthere-
pression stopped? No. In northern and central Vietnam
persecution continues and local officials harass and beat
Chrigtiansand confiscate their ricefieldswhen they refuse
torenouncetheir religion. Recently inBuonAleA in Darlak
province apastor wasforced to sign an affidavit stating the
Montagnards enjoyed religiousfreedom after hewasa most
killed by hanging aspart of thetorture designed to crush his
resistance.

Because no independent organizationsaredlowedinthe
areaswhere most persecution occurs, thereisnoway for the
State Department to verify the Vietnamese communistslive
up totheir promises.

Moreover, familiesof Mantagnard Christianswho fled
Vietnam after religious protestsin 2001 and resettled inthe
U.S. arenot being alowed toimmigratefor family reunifica-
tionindirect violation of the Jackson/Vanik Amendment that
prohibitstrade with countriesthat do not allow freeemigra-
tion.

Vietnam’scommunists have been good students of Chi-
nesepoliciesthat permit repression and retain power by playing
off American’s" Cokebottlediplomacy.”

What'sbehind the Vietnamese communists charade of
eas ng religious persecution and the State Department’ sswal -
lowing the* spoiled fruit” of itsdiplomacy? Trade. TheU.S.
isnow Vietnam'’sbiggest export market—totaling $5 billion.
TheViethamese communistshopeto again pull thewool over
U.S. diplomats eyeslong enoughto gain U.S. backing for
Vietnam membershipintheWorld Trade Organization (WTO).
“Whenwill they ever learn?’

In hissecond Inaugura speech, President Bush pledged:
“All who liveintyranny and hopel essness can know: The
United Stateswill not ignoreyour oppression, or excuseyour
oppressors.”

In hisJune 21 meeting with Prime Minister Khai, the
president must set concrete benchmarks and timelinesto
provetheVietnamese communistsareimproving their citi-
zens rdigiousfreedom and humanrights. Mr. Khal must be
told that if the Vietnamese government does not meet these
standards, the U.S. will curtail trade and it will no longer
enjoy our diplomatic support for WTO membership. Un-
lessthisisdone, the president will have broken hispledgeto
the oppressed and exposed the U.S. as the paper tiger it
has always been when negotiating with the Viethamese com-
munists.

—The Washington Times, June 12, 2005



